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Komerciniy sutarciy vykdymas
(Force majeure)

COVID-19 - ar visada galime remtis
force majeure aplinkybémis vykdydami
sutartis?

Dél COVID-19 pasikeitus verslo aplinkai,
imonéms kasdien kyla tolesnio sutarciy vykdymo
Siomis pasikeitusiomis salygomis klausimai.
Svarstoma, ar pats virusas, ar jj valdant jvestas
karantinas, gali biti laikomi nenugalimos jégos
(force majeure) aplinkybémis, atleidzianciomis
Salis nuo atsakomybés uz prievolés nejvykdyma.

Pastarosiomis dienomis siunciamas visas srautas
pranesimy, kuriais verslo partneriai informuoja
vieni kitus apie pasikeitusias verslo sglygas,
sutarciy vykdymo aplinkybes, daznai
kategoriskai remiasi force majeure, kaip
pagrindu stabdyti prievoliy vykdyma.

Kylant abejoniy, ar visais tokiais atvejais
rémimasis force majeure aplinkybémis yra
pagristas, j diskusijq jsitrauké ir LR Ekonomikos
ir inovacijy ministerija.

Zemiau pateikiame trumpa informacija
pagrindiniais force majeure reguliavimo
klausimais. Tikimeés, tai padés vertinti Jlsy
galimybes remtis force majeure, taip pat spresti
deél jasy partneriy siunc¢iamy pranesimy.

Execution of commercial
contracts (Force majeure)

COVID-19 - can we always rely on
force majeure in the performance of
contracts?

Due to the changing business environment due
to COVID-19, companies have numerous
questions about further performance of
contracts under these changed circumstances.
It is considered, whether the virus itself or
quarantine imposed to contain it can be
considered as force majeure, relieving the
parties of their liability for non-performance.

In the last few days, massive communication
had taken place, whereby the business
partners have notified each other of the
changes in business environment and contract
performance, often categorically claiming for
existence of force majeure circumstances, as a
basis for suspension of performance of
obligations.

Considering mixed views and doubtful
situations, whereby legal entities rely on force
majeure circumstances, even the Ministry of
Economics and Innovation of the Republic of
Lithuania joined the discussion on the subject
matter.

Below you will find a brief overview of the main
regulatory issues of force majeure. We hope
this will help you evaluate your ability to rely
on force majeure as well as decide on
communications that you receive from your
partners.



Kas yra force majeure aplinkybé?

Paprastai, Salys, sudarydamos sutartj, nustato
nenugalimos jégos (force majeure) salyga, kuria
siekiama laikinai atleisti Salj nuo pareigos
vykdyti savo sutartinius jsipareigojimus dél
naujai atsiradusiy nekontroliuojamu,
nepasalinamy aplinkybiy, kuriy Salis negaléjo ir
neturéjo numatyti sudarydama sutartis. prastai
toks nenumatyty aplinkybiy pavyzdziy sarasas
nurodomas sutartyje (Zemés drebé&jimas,
potvynis, gaisras, streikas ir t.t.). Visgi, force
majeure aplinkybémis galima remtis ir nesant
atitinkamuy nuostaty sutartyje, o tik LR Civilinio
kodekso pagrindu (LR CK 6.212 str.). LR CK
iSskiria salygas, kuriy visuma leisty pripazinti
force majeure buvima:

1) tokiy aplinkybiy nebuvo sudarant sutartj ir
jy atsiradimo nebuvo galima protingai
numatyti;

2) dél susidariusiy aplinkybiy sutarties
objektyviai negalima jvykdyti;

3) salis, nejvykdziusi sutarties, ty
aplinkybiy negaléjo kontroliuoti ar
negaléjo uzkirsti joms kelio;

4) salis nebuvo prisiémusi ty aplinkybiy ar
jy padariniy atsiradimo rizikos.

Tik esant visoms Sioms sglygoms galima
pripazinti force majeure aplinkybiy buvima.
Taigi, skirtingai nuo daznai reiSkiamos pozicijos,
nenugalima jéga nelaikoma tai, kad sutarties
Salis neturi reikiamy finansiniy istekliy,
skolininko kontrahentai pazeidzia savo prievoles
ar rinkoje néra reikalingy prievolei vykdyti
prekiy. Nors force majeure jtvirtintas LR CK,
Salys sutartyje gali pacios detalizuoti, kokios
aplinkybés laikomos nenugalimos jégos
aplinkybémis, taciau bet kuriuo atveju force
majeure turi atitikti aukSciau minétas salygas.

Svarbu paminéti, kad force majeure aplinkybé
pati savaime nereiSkia sutarties ar jsipareigojimy
pagal sutartj pabaigos. Force majeure - tai tik
laikinas jsipareigojimuy_pagal sutartj vykdymo
sustabdymas bei aplinkybé, atleidzianti prievolés
nevykdandig Salj nuo atsakomybés (nuostoliy
atlyginimo, netesyby mokéjimo).

Taip pat svarbu, kad net esant force majeure
aplinkybéms galima sustabdyti tik ty prievoliy,
nevykdyma, ir tik ta apimtimi, kurias jtakojo
nenugalima jéga. Taigi, jei sprendzZiame, jog
force majeure aplinkybémis galésime remtis
veluodami atlikti rangos darbus, tai nebitinai
bus taikoma kitoms sutartinéms prievoléms
(parengti projekta, pristatyti medziagas,
suderinti darby grafika ir pan.)

What is force majeure?

Usually, the parties enter into a contract with a
force majeure clause that is intended to
temporarily relieve the party of its obligation to
perform its contractual obligations due to new,
uncontrollable, irreversible circumstances that
the party could not and should not have
foreseen when entering into the contract.
Typically, such a list of unforeseen
circumstances is specified in the contract
(earthquake, flood, fire, strike, etc.). However,
force majeure can be invoked even in the
absence of the relevant provisions in the
contract, but only on the basis of the Civil
Code of the Republic of Lithuania (Article
6.212). The Civil Code of the Republic of
Lithuania identifies the circumstances that
would allow the recognition of force majeure:

1) the circumstances were absent at the
time of conclusion of the agreement and
it was impossible to reasonably expect
the arising of such circumstances;

2) the existing circumstances objectively
make the performance of the contract
impossible;

3) the party which failed to perform the
contract, was not able to control those
circumstances or could not prevent them;

4) the party which failed to perform the
contract did not accept the risk of the
arising of such circumstances or
consequences.

Only the totality of these circumstances would
allow admitting the force majeure. Thus, in
contrast to the position often expressed, if the
party to the contract does not have the
necessary financial resources, the debtor's
counterparties are in breach of their
obligations or in case of the absence of goods
needed to fulfill the obligation, this will not be
considered as a force majeure circumstance.
Although force majeure is enshrined in the
Civil Code of the Republic of Lithuania, the
parties may specify in the contract which
circumstances are considered force majeure,
but in any case, force majeure must comply
with the above conditions.

It is important to note that force majeure does
not of itself mean the end of a contract or
obligations under a contract. Force majeure is
only a temporary suspension of obligations
under the contract and a circumstance
relieving the defaulting party of its liability
(damages, penalties).

It is also important that, even in the event of
force majeure, only the non-fulfillment of
those obligations can be suspended and only
to the extent that they are affected by force
majeure. Thus, if we can rely on force majeure
in delaying the execution of the works, this
will not necessarily apply to other contractual
obligations (design, delivery of materials,
coordination of schedule, etc.).



Ar COVID-19 ir LR Vyriausybés nustatytas
karantinas gali buti laikomas force majeure
aplinkybe?

Kadangi force majeure turi atitikti visas auksciau
aptartas LR CK nustatytas salygas, nei pats
COVID-19 plitimas, nei jo suvaldymui LR
Vyriausybés nutarimu nustatyti karantino
apribojimai savaime nelaikomi force majeure
aplinkybe.

Prievolés saistoma Salis turi atskirai jvertinti
kiekvieng vykdyting prievole ir spresti, ar
tenkinamos visos force majeure salygos.

Taigi, karantinu LR Vyriausybés nustatyti
ribojimai, tikétina, atleis nuo atsakomybés
sutarties Salj, pvz. sporto klubg, uz nesuteiktg
paslauga. Visgi, dél ty paciy ribojimy sporto
klubui kylantys finansiniai sunkumai atsiskaityti
su darbuotojais, patalpy savininku, prekiy ar
paslaugy tiekéjais, manytina, nebus laikomi
nenugalima jéga, dél kurios sporto klubas galéty
atidéti mokeéjimus.

Dél COVID-19 ar skirtingose Salyse taikomy
karantino priemoniy kylantys logistikos isstkiai
(trikdZiai prekéms kertant valstybés sienas,
karantino taikymas atvykstantiems asmenims ir
kt.) galimai tenkins force majeure salygas, kiek
tai susije su prekiy pristatymo terminais. Tai
nebdtinai reiskia, jog prekes pristatanti salis
iSvengs atsakomybés ar kity neigiamy
pasekmiuy, jei bus pazeistos kitos sutartinés
prievolés (Saliy informavimo pareiga,
bendradarbiavimas ir kt.).

Kiekvienas atvejis laikomas individualiu ir svarbu
jvertinti, ar prievoliy jvykdymas tapo
nejmanomas dél COVID-19 ar valstybiy taikomy
ribojanciy priemoniy.

Kokiy priemoniy imtis, jei zinote, kad
egzistuoja force majeure aplinkybés?

Kilus realiai ar tikétinai grésmei, jog prievolé
nebus jvykdyta dél force majeure aplinkybiu,
batina:

1) nedelsiant rastu (jskaitant el. pastq)
informuoti kitg sutarties salj apie
atsiradusias force majeure aplinkybes bei jy
jtaka sutarties vykdymui;

2) bendradarbiauti su kita Salimi, siekiant
mazinti dél Siy aplinkybiy kylancias
neigiamas pasekmes;

3) surinkti ir iSsaugoti jrodymus apie force
majeure aplinkybiy buvima. Vienu is
irodymuy gali bati Prekybos, pramonés ir
amaty rimy iSduota pazyma apie force
majeure aplinkybiy buvima.

Can the COVID-19 and the quarantine
imposed by Government of the Republic of
Lithuania be considered force majeure?

Since force majeure must meet all the
conditions set out above by the Civil Code of
the Republic of Lithuania, neither the spread of
COVID-19 itself nor the quarantine restrictions
imposed on its control by the Government of
the Republic of Lithuania are in itself
considered force majeure.

It is the responsibility of the obligated party to
assess each obligation individually and to
determine whether all the conditions of force
majeure are met.

Thus, the quarantine restrictions imposed by
the Government of the Republic of Lithuania
are likely to release the party to the contract
from liability, e.g. sports club, for the services
not provided. However, due to the same
restrictions, the financial difficulty of a sports
club to settle with employees, the owner of
premises, suppliers of goods or services is not
likely to be considered as force majeure for
the sports club to delay payments.

The logistical challenges posed by COVID-19
or quarantine measures in different countries
(disruption of cross-border transportation of
goods, entry quarantine, etc.) will potentially
meet the conditions of force majeure as
regards delivery timelines. This does not
necessarily mean that the party delivering the
goods will avoid liability or other adverse
consequences if other contractual obligations
are breached (information obligation of the
parties, cooperation, etc.).

Each case is to be considered individually and

it is important to assess whether performance
has been rendered impossible by COVID-19 or
restrictive measures by different countries.

What measures should be taken if you
acknowledge the existence of force
majeure?

Where there is a real or probable threat of
non-performance due to force majeure, it is
necessary to:

1) promptly inform the other Party in writing
(including by e-mail) of the circumstances
of force majeure and their effect on the
performance of the contract;

2) cooperate with the other Party to mitigate
the adverse effects of these
circumstances;

3) collect and preserve evidence of the
existence of force majeure. This may
include evidence of force majeure issued
by the Chamber of Commerce, Industry
and Crafts.



Kaip mes galime padéti? How can we help?

Kilus klausimy, susijusiy su sutarciy vykdymu If you have any questions regarding contract
bei force majeure aplinkybémis, butinai performance or force majeure, please do not
kreipkités Zzemiau nurodytais kontaktais. hesitate to approach us at the contacts below.
Galime Jums padeti: We can help you:

1) jvertinti sutarciy nuostatas siekiant 1) to evaluate contract terms to identify
identifikuoti galimas rizikas; potential risks;

2) konsultuoti ir atstovauti siekiant pakeisti 2) to advise and represent with a view to
sutartis dél pasikeitusiy aplinkybiy; amending contracts in response to

changed circumstances;

3) patarti ir parengti reikiamus dokumentus, 3) to advise and prepare the necessary
5|ek|a_m_t uzsitikrinti galimy nuostoliy documents to ensure the compensation of
atlyginima; potential losses;

4) patarti del force majeure aplinkybiy 4) to advise on the determination of the
nustatymo; circumstances of force majeure;

5) surinkti jrodymus, pagrindZiancius force 5) to collect evidence of force majeure;
majeure aplinkybiy buvimag;

6) atstovauti ikiteisminiuose ginCuose, 6) to represent in pre-litigation, dispute
sprendziant verslo konfliktus derybose ir resolution and mediation;
mediacijoje;

7) atstovauti teisme ir arbitraZze sprendziant 7) to represent in court and arbitration in
kilusius gincus; disputes.

8) ivertinti susidariusig Zalg ir jos dydZio 8) to assess the damage suffered and the
pagristuma. reasonableness of its amount.

Rimtis Puisys Akvilé Jurkaityteé

T: +370 5 239 2373
M: +370 698 73374
rimtis.puisys@eversheds.It

T: +370 5 239 2369
M: +370 695 94616
akvile.jurkaityte@eversheds.It




